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West Virginia imposes three different taxes on state businesses: the corporate
net income tax (CNIT),' the business and occupation tax (B&O),2 and the carrier
income tax.' All West Virginia businesses pay the CNIT, and all businesses except
carriers pay the B&O tax. Carriers substitute the carrier income tax for the B&O tax.
In April 1985, the West Virginia Legislature made significant changes in the
way that the State will tax businesses in the future. Beginning on July 1, 1987,
the B&O tax will be eliminated for all businesses except public utilities and generators
of electric power. The B&O tax will be replaced by a severance tax on the pro-
ducers of natural resources and a business franchise tax on all businesses. Also,
the carrier income tax will be eliminated and replaced, for some carriers, by a
telecommunications tax. Finally, a credit against taxes was made available to
businesses that create new jobs in West Virginia.
The B&O tax is based on the gross proceeds of the business. Since the tax
is based on gross (not net) revenue, businesses making little or no profit may be
paying high taxes under the B&O tax system. This is especially harmful to new
businesses, most of which do not realize a profit immediately. Taxing these businesses
on the basis of gross proceeds, when many of them may already be losing money
or making only a slight profit, discourages investment in the State. The Legislature,
in response to public sentiment against the B&O tax, decided to eliminate the tax.
The business franchise tax, which will replace the B&O tax, is based on the
capital" of the corporation or partnership, not on gross proceeds. However, the
severance tax on the producers of natural resources will be based on the gross pro-
ceeds. Additionally, the B&O tax will remain in effect for electric companies and
public utilities. Since these businesses will continue to be taxed on the basis of gross
proceeds, the elimination of the B&O tax will have little practical effect for them.
Mineral producers and utilities supply over half of the State's business tax pro-
W. VA. CODE §§ 11-24-1 to -40 (1983 & Supp. 1985).
2 W. VA. CODE § 11-13-2 (Supp. 1985).
W. VA. CODE §§ 11-12A-1 to -23 (1983) (repealed effective July 1, 1987).
4W. VA. CODE § 11-23-2A defines capital for a corporation as
The average of the beginning and ending year balances of the sum of the following entries
from Schedule L of Federal Form 1120, as filed by the taxpayer with the Internal Revenue
Service for the taxable year:
(i) The value of all common stock and preferred stock of the taxpayer;
(ii) The amount of paid-in or capital surplus;
(iii) Retained earnings, appropriated and unappropriated;
(iv) Less the cost of Treasury stock.
W. VA. CODE § 11-23-2B defines capital for a partnership as "[tihe average of the beginning and
ending year balances of the value of partner's capital accounts from Schedule L of federal Form 1065,
as filed by the taxpayer with the Internal Revenue Service for the taxable year."
1
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ceeds under the current system.' The Legislature was unwilling to give up the tax
revenue generated from these sources, so they will continue to pay on the basis
of gross proceeds. The need to encourage investment in the State by mineral pro-
ducers is not as great as for other businesses since they are forced by geological
and economic realities to locate within the State.
For other businesses, the elimination of the B&O tax and its replacement with
thebusiness franchise tax represents a major change. Under the new system, West
Virginia's tax structure will be more like those in surrounding states. The legislators
changed the tax system to make West Virginia more competitive with surrounding
states and more attractive to investors.
B. B&O Tax Elimination and Transition Period Changes
Senate Bill No. 705 eliminated the B&O tax for all business classifications with
the exceptions of public utilities 6 and businesses generating electric power begin-
ning on July 1, 1987." For the transition period between the effective date of the
bill and the elimination of the B&O tax for most businesses, Senate Bill No. 705
also reduced B&O tax rates, brought the gross receipts tax on wholesale sellers
into line with constitutional requirements, and clarified a business tax classification.
The bill provided for a five percent reduction in the rate of the B&O tax for
all classifications except manufacturing. For the period between July 1, 1985 and
July 1, 1987, the rates for utilities and generators of electric power will be reduced
along with the rates for other businesses. However, on July 1, 1987 the rates for
these classifications will be restored and returned to the rate in effect on January
1, 1985, while the rates for all other classifications will expire.
Senate Bill No. 705 also changed the tax rate for businesses in the manufactur-
ing classification.' The rate on manufacturing was reduced by nine percent, from
881 for every $100 of gross proceeds to 800 for every $100 of gross proceeds. This
tax will also expire on July 1, 1987. 9
Senate Bill No. 705 also amended West Virginia Code section 11-13-2 to bring
it into line with the decision of the United States Supreme Court in Armco, Inc.
v. Hardesty.'" In Armco, the Court held that West Virginia's gross receipts tax
unconstitutionally interfered with interstate commerce. ' The State imposed a gross
Telephone conversation with Alan L. Mieke, Director, Research Division of the West Virginia
State Tax Dept. (Sept. 20, 1984).
6 W. VA. CODE § I1-13-2d (Supp. 1985).
' W. VA. CODE § 11-13-2m (Supp. 1985).
' W. VA. CODE § 11-13-2b (Supp. 1985).
9'Id.




West Virginia Law Review, Vol. 88, Iss. 2 [1986], Art. 23
https://researchrepository.wvu.edu/wvlr/vol88/iss2/23
SUR VEY OF DEVELOPMENTS
receipts tax on businesses selling tangible property at wholesale as a part of the
overall B&O tax scheme. 12 In-state manufacturers were exempt from the tax, while
out-of-state manufacturers had to pay the wholesale gross receipts tax. 3 This resulted
in a tax of 0.27 percent on the sale price of property manufactured out of state,
but no tax on the sale price of property manufactured within the State.' 4 The Court
held that this difference in tax burdens violated the Commerce Clause.'5
Pursuant to the 1985 revision, West Virginia no longer exempts in-state manufac-
turers from the gross proceeds tax on manufactured products. The law was amended
to add the following provision:
That on and after the effective date of this proviso [April 13, 1985], a person exer-
cising any privilege taxable under section two-b (§ 11-13-2b) of this article, and
engaging in the business of selling his manufactured products in this state shall
be required to make returns of the gross proceeds of such wholesale sales and pay
the tax imposed by this section at the rate set forth in section two-c of this article
for the privilege of engaging in the business of selling such manufactured products
in the state.'
6
This charge will be in effect until the elimination of the tax on gross receipts on
July 1, 1987. " In accordance with the mandate of the United States Supreme Court,
the State's wholesale sales gross proceeds tax no longer interferes with interstate
commerce.8
Senate Bill No. 705 also affected the tax classification for food processors.
West Virginia Code section 11-13-2b was amended to say that the processing of
food for human consumption was not a manufacturing privilege and the processors
of food are required to report gross proceeds under either the retail or wholesale
tax classification. ' 9
While some sections of Senate Bill No. 705 went into effect immediately, the
key provision, the elimination of the B&O tax, was delayed until July 1, 1987.20
Businesses will file their 1986 tax returns using the B&O system and will file an
informational return calculating what taxes would have been had the new system
been in place. This will allow the State to determine what effect the change will
have on revenues. If the new system had been in effect for fiscal year 1986, the
2 W. VA. CODE § 11-13-2c (Supp. 1985).
" W. VA. CODE § 11-13-2 (1983).
Armco, 104 S. Ct. at 2623.
" Id. at 2622.
,6 W. VA. CODE § 11-13-2(0 (Supp. 1985).
", Id.
" Id.
'W V. VA. CODE § l1-13-2b(e) (Supp. 1985).
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estimate of revenues from business taxes would be $576 million. The official estimate
of revenues under the old system for fiscal year 1986 is $607.5 million.2'
C. Replacements for B&O
While Senate Bill No. 705 deals with the eventual elimination of the B&O tax,
the Committee Substitute for House Bill No. 1693 introduces taxes that will be
used to replace the B&O tax. The Committee established the severance tax and
the business franchise tax.
1. Severance Tax
The Committee's action added Article 13A to Chapter 11 of the West Virginia
Code. Article 13A establishes the severance tax which will be imposed on all pro-
ducers of natural resources in the State, including those businesses that buy and
process natural resources. The amount of the tax will be "determined by the
application of rates against the gross value of the articles produced, as shown by
the gross proceeds from the sale thereof by the producer." 22 Like the B&O tax,
the severance tax is based on gross revenues; so, for the producers of natural
resources, the change in the law has little effect beyond a change in the rates.
Under Article 13A, the severance tax rates on July 1, 1987 will be the same
as the B&O rates were on January 1, 1985. The rates for the various natural resources
will either be raised or lowered annually until 1992, when the tax rate for all natural
resources, except timber, will be four percent.2 3
The continued taxing of natural resource producers on the basis of gross pro-
ceeds will lessen the effect that the elimination of the B&O tax will have on the
State. West Virginia should continue to receive the same amount of tax revenue
from these sources as it has in the past.
2. Business Franchise Tax
In addition to the severance tax, the Committee Substitute for House Bill No.
1693 created a business franchise tax which will be imposed on all partnerships
2' Letter from Alan L. Mierke, Director, Research Division of the West Virginia State Tax Dept.
to Mark A. Stach (Oct. 2, 1985).
22 W. VA. CODE § 11-13A-3 (Supp. 1985).
23 The rate for coal producers was 3.85% on July 1, 1985 and will be raised by .03% every year
until 1992, when it will be 4%. W. VA. CODE § l1-13A-3(b)(1) (Supp. 1985). The rate for sandstone
and limestone producers will rise .36% annually from 2.2% in 1987 to 4% in 1992. W. VA. CODE
§ 1l-13A-3(b)(2) (Supp. 1985). The tax rate for oil producers and gravel and sand producers will drop
[Vol. 88
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and corporations in the State."' The business franchise tax will provide an addi-
tional source of revenue for the State in replacing the B&O tax. Like the other
measures enacted by the Committee Substitute, the franchise tax will go into effect
on July 1, 1987.
The business franchise tax, unlike the B&O tax and the severance tax, is not
based on gross proceeds.2 5 Instead it is based on the capital (net equity) of the
corporation or partnership. This method of taxation eliminates the problem of tax-
ing businesses with high gross revenues who are making little or no profit and thus
cannot afford to pay taxes based on gross proceeds. It is the assumption of the
Legislature that taxing on the basis of net equity will make the State more attrac-
tive to businesses and investors. Taxes paid by new businesses would offset some
of the revenue lost by taxing on the basis of net equity as opposed to gross pro-
ceeds. The State would also receive tax revenue from the individual income taxes
paid by new employees. The hoped-for improvement in the State's business climate
would lead to more tax revenue for the State; thus the change would be beneficial
to both the State and the businesses within the State. The amount of the tax will
be either fifty dollars or 5.5 percent of the value of the tax base, whichever is
greater.",
The business franchise tax will be imposed on every domestic corporation, every
corporation having its commercial domicile in the State, and every foreign or
domestic corporation or partnership leasing property located in the State or doing
business within the State. 7 A corporate taxpayer which is also taxable in another
state can apportion its tax base to West Virginia by multiplying the base by a frac-
tion which is based on a number of economic factors. The numerator of the frac-
tion is determined by adding a payroll factor, a property factor, and a double-
weighted sales factor. The denominator of the fraction is four.
The business franchise tax represents a major change in the way that West
Virginia taxes corporations and partnerships doing business in the State. For the
first time, most of the businesses in the State will not be taxed on the basis of
gross proceeds.
D. Telecommunications Tax Replaces Carrier Income Tax
The other major change that will be brought about by the Committee Substitute
from 4.34% in 1987 to 4% in 1992. W. VA. CODE §§ 11-13A-3(b)(3) and -3(b)(5) (Supp. 1985). The
tax rate imposed on natural gas producers will experience the biggest drop-2.5%-from 6.5% in July,
1987 to 4% in 1992. W. VA. CODE § 1l-13A-3(b)(4) (Supp. 1985). The rate for timber producers will
be 2.5% on July 1, 1987 and will remain at that rate thereafter. W. VA. CODE § 11-13A-3(b)(6) (Supp.
1985).
: W. VA. CODE §§ 11-23-1 to -22 (Supp. 1985).
25 W. VA. CODE § 11-23-4 (Supp. 1985).
26 W. VA. CODE § 11-23-6(b) (Supp. 1985).
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for House Bill No. 1693 is the elimination of the carrier income tax and its replace-
ment with the telecommunications tax. West Virginia currently employs a carrier
income tax on businesses that transport people, goods, and information operating
in the State. 28 These carriers are exempt from the B&O tax. The Committee
Substitute for House Bill No. 1693 created the telecommunications tax, which will
replace the carrier income tax on July 1, 1987.29 The tax will be imposed on every
telecommunications business selling or furnishing telephone, telegraph, or other
telecommunications service within the State.3"
The telecommunications tax, like the B&O tax, is based on gross income. The
telecommunications tax will eliminate gross income-based taxes for those carriers
which are not in the telecommunications business. The reasons supporting the
imposition of a gross proceeds tax on utilities and mineral producers apply to
telecommunications businesses as well: revenues derived from the gross proceeds
tax represent an important source of income for the State and the need to encourage
investment by telecommunications businesses is not as great as it is for other types
of businesses.
The actual tax is four percent of the sum of (1) the gross income from all
telecommunications business beginning and ending in the State and (2) the gross
income apportioned to the State from all telecommunications business that either
begins or ends in the State. 3' Additionally, telecommunications companies which
are taxable in other states as well as West Virginia will have their taxes apportioned. "
The apportionment is done by comparing the length of the company's pathways,
weighted by the number of channels such pathways are capable of carrying, in
West Virginia, to the total length of weighted pathways in the United States.33 The
proportion of such pathways in West Virginia will determine the apportionment
of the company's tax to the State.
D. Jobs Expansion Tax Credit
The Committee Substitute for Senate Bill No. 198 created the Business Invest-
ment and Jobs Expansion Tax Credit.34 This provision, commonly referred to as
the "super tax credit," allows any expanding businesses, which create at least fifty
new jobs in the State, a credit against the various business taxes imposed by the State.
2 W. VA. CODE § 11-12A-2 (1983) (repealed effective July 1, 1987) taxes the following carriers:
motor vehicle carriers, railroad car carriers, express companies, pipeline companies, telephone and telegraph
companies, airlines, and any person operating a steamboat or other watercraft for the transportation
of freight or passengers.
9 W. VA. CODE §§ I1-13B-1 to -17 (Supp. 1985).
"o W. VA. CODE § 11-13B-3 (Supp. 1985).
" W. VA. CODE § I-13B-3(b)(A) (Supp. 1985).
32 W. VA. CODE § II-13B-3(b)(B) (Supp. 1985).
W. VA. CODE § 11-13B-3(d) (Supp. 1985).
W" V. VA. CODE § 11-13C-1 (Supp. 1985).
[Vol. 88
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The amount of credit allowed under the super tax credit is determined by
multiplying the amount of the taxpayer's "qualified investment" in property pur-
chased for business expansion, by the taxpayer's new jobs percentage. 35 In order
to qualify for the credit, the property for the expansion must have been purchased
on or after March 1, 1985.36
The qualified investment is a percentage of the cost of each property bought
for expansion. 7 The applicable percentage is determined by the useful life of the
property.3 8 The new jobs percentage is based on the number of new jobs created
in the State directly attributable to the taxpayer's expansion.3 9 The applicable percent-
age is determined by the number of new jobs."0 The applicable percentage is then
multiplied by the amount determined to be the qualified investment to give the
amount of the tax credit.
41
The super tax credit may be applied against the major business taxes imposed
by the State, the business and occupation tax,' 2 the carrier income tax,' 3 and the
corporate net income tax.41 It may also be applied against personal income taxes
(for S corporations, partnerships, or sole proprietorships),' unemployment taxes,
46
and up to twenty percent of workers' compensation premiums.4 7 Additionally, Senate
Bill No. 198 allows application of the credit against the new taxes enacted by the
Committee Substitute for House Bill No. 1693 when they become effective on July
1, 1987. The super tax credit may be applied against the severance tax, 4 the telecom-
munications tax,' 9 and the business franchise tax.50
" W. VA. CODE § 11-13C-4(b) (Supp. 1985).
W .Id.
W . VA. CODE § 11-13C-6(a) (Supp. 1985).
"s W. VA. CODE § 11-13C-6(b) (Supp. 1985) provides:
If useful life is: The applicable percentage is:
4 yrs. or more but less than 6 yrs .......................................... 33-1/3%
6 yrs. or more but less than 8 yrs .......................................... 66-2/3%
8 yrs. or m ore .............................................................. 100%
" W. VA. CODE § 11-13C-7(a) (Supp. 1985).
4 W. VA. CODE § 11-13C-7(b) (Supp. 1985) provides:






4W X. VA. CODE § 11-13C-4(b) (Supp. 1985).
4 W. VA. CODE § 11-13C-5(c) (Supp. 1985).
4 W. VA. CODE § 11-13C-5(d) (Supp. 1985).
" W. VA. CODE § 11-13C-5(h) (Supp. 1985).
" W. VA. CODE § 1I-13C-5(i) (Supp. 1985).
46 W. VA. CODE § 11-13C-5(k) (Supp. 1985).
" W. VA. CODE § 11-13C-5(I) (Supp. 1985).
4 W. VA. CODE § 1l-13C-5(e) (Supp. 1985).
4 W. VA. CODE § 11-13C-5(f) (Supp. 1985).
' W. VA. CODE § 11-13C-5(g) (Supp. 1985).
7
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The credit may be used to reduce up to eighty percent of any of the taxes
but only up to twenty percent of the workers' compensation premiums." The super
credit must be applied over a ten year period, at the rate of one-tenth of the total
credit per year.2 The credit will be applied beginning with the first year that the
taxpayer places the qualified investment in service or in use in the State."
The super tax credit is designed to encourage investment and increase employ-
ment in West Virginia."4 The credit given to employers for creating new jobs is
substantial and could well have a positive effect on investment in the State.
E. Conclusion
The changes in West Virginia's business tax laws enacted by the West Virginia
Legislature in 1985 are designed to create a more favorable economic climate for
businesses. The elimination of the B&O tax will be beneficial to most West Virginia
businesses. However, there are competing interests involved. The State would like
to make itself more attractive to potential investors and be more competitive with
surrounding states, but it cannot afford to lose tax revenues. Hence, the State
- retained taxes based on gross revenues whenever it was practicable (i.e., the reten-
tion of the B&O tax on utilities and the imposition of the severance and telecom-
munications taxes). The ideal scenario would be one in which the reduction of tax
rates and the eventual elimination of the taxes based on gross proceeds would
stimulate investment in the State, creating more taxpayers so the State could make
up the lost revenue. It remains to be seen if this will be the case in West Virginia.
In the meantime, by retaining gross proceeds-based taxes for some of the State's
major corporate taxpayers and by implementing the business franchise tax, the
Legislature has insured that the State will continue to have nearly the same level
of business tax revenues.
II. INHERITANCE TAXES
A. Background
The West Virginia Legislature also repealed the State's inheritance taxes and
enacted an estate pick-up tax. This legislation was in response to Governor Arch
Moore's call for the elimination of West Virginia's inheritance taxes in his State
of the State Address.
Under the former inheritance tax system, a tax was imposed on the transfer
of any property or interest therein from the decedent to another party. The tax
" W. VA. CODE § 11-13C-5 (Supp. 1985).
2 W. VA. CODE § 11-13C-4 (Supp. 1985).
33 Id.
" W. VA. CODE § 11-13C-2 (Supp. 1985).
[Vol. 88
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applied to all transfers taking place by will; through the laws of the State regulating
descent and distribution of property; by a gift, deed, grant, or sale made in con-
templation of death; or through a taking under a right of survivorship."
The rate of the repealed inheritance tax varied depending on the relationship
of the taking survivor to the decedent and on the market value of the property."
When the property was transferred to the wife, husband, child, or stepchild, the
rate was three percent of market value.7 A transfer to a brother or sister was taxed
at four percent.5 8 When the survivor was a relative further removed in relationship
from the decedent than brother or sister the rate increased to seven percent of the
market value." A transfer of property to a nonrelative was taxed at ten percent.6"




Transfers to the State or to any county, school, or municipal corporation for
public purposes were exempted from the tax under the old law. 62 Transfers made
solely for education, literary, scientific, religious, or charitable purposes were also
exempt from the tax. 3
B. West Virginia Estate Tax Act
The Committee Substitute for Senate Bill No. 73 repealed all of Article 11
of Chapter 11 and added a new Article 11. 6 The repeal of former Article 11
abolished inheritance and transfer taxes for all persons dying after June 30, 1985.
The new Article 11 established the "West Virginia Estate Tax Act," which replaced
the inheritance taxes.
The new tax is imposed "whenever a federal estate tax is payable to the United
States.' 6 The amount of the tax is equal to the maximum amount of federal credit
for state death taxes.
66
The United States Congress imposes a federal estate tax on the taxable estate
of every decedent who is a resident of the United States. 61 However, because of
"s W. VA. CODE § 11-11-1 (1983).
" W. VA. CODE § 11-11-2 (1983).
" W. VA. CODE § 11-11-2(a) (1983).
" W. VA. CODE § 11-11-2(b) (1983).
" W. VA. CODE § 11-11-2(c) (1983).
60 W. VA. CODE § 11-11-2(d) (1983).
" W. VA. CODE § 11-11-3 (1983).
61 W. VA. CODE § 11-11-4 (1983).
63 Id.
64 W. VA. CODE §§ 11-1I-1 to -42 (Supp. 1985).
65 W. VA. CODE § 11-11-3 (Supp. 1985).
66 Id.
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credits allowed against federal estate taxes under the Internal Revenue Code, estate
taxes are rarely payable to the United States. The Internal Revenue Code allows
a unified credit to every estate against the federal estate tax.68 The amount of the
unified credit for decedents dying in 1985 is $121,800. For those dying in 1986
the credit is $155,800; for those dying in 1987 and the years thereafter the credit
is $192,800.69
Using the rates for the federal estate tax in Section 2001, in 1985 the taxable
estate would have to be worth more than $400,000 before the tax would be greater
than the unified credit of $121,800.70 In 1986 the figure for the taxable estate
increases to $500,000 before the tax is equal to the unified credit.7 For 1987 and
the years thereafter, an estate will have to be worth more than $600,000 before
an estate tax is payable to the federal government.72
West Virginia's estate tax is imposed whenever a federal tax is "payable."
Because of the unified credit, no taxes are payable to the federal government when
the estate is worth less than $400,000. Since most West Virginia estates are worth
considerably less than $400,000, most estates will be exempt from both federal and
state estate taxes.
The estate tax is equal to the maximum allowable amount of federal credit
for state taxes. 73 The Internal Revenue Code says that federal estate taxes "should
be credited with the amount of any estate, inheritance, legacy, or succession taxes
actually paid to any state. . .. -7' The purpose of I.R.C. section 2011 is to reduce
multiple taxation of estates which are subject to both federal and state death taxes.
Since West Virginia's estate tax is equal to the maximum amount of credit allowable,
it will not result in additional taxes being paid when the tax is imposed. The taxes
which would have been payable to the federal government will be paid to the State
instead, and this payment will be credited against the federal taxes .7 The max-
imum amount of federal credit allowable for state death taxes varies with the worth
of the taxable estate. The Internal Revenue Code sets outs the maximum credit
for estates of different values.
76
The revenue generated under the pick-up tax will be substantially lower than
revenue generated by the repealed inheritance tax. It has been estimated that if
the pick-up tax were implemented on January 1, 1985, and it was the only death
tax in effect, revenue from State death taxes would drop by eighty-eight percent.
68 I.R.C. § 2010(a) (1985).
" I.R.C. § 2010(b) (1985).
70 I.R.C. § 2001(c) (1985).
71 Id.
2 Id.
" W VA. CODE § 11-11-3 (Supp. 1985).
I.R.C. § 2011(a) (1985).
7 W. VA. CODE § 11-11-3 (Supp. 1985).
76 I.R.C. § 2011 (1985).
[Vol. 88
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Further estimates are that the drop in revenue would be ninety-one percent by 1986.1"
For this reason, elimination of the inheritance tax and its replacement with only
an estate pick-up tax is somewhat surprising.
C. Conclusion
The Committee Substitute for Senate Bill No. 73 has the practical effect of
eliminating estate taxes for most West Virginia residents. The repeal of the
inheritance tax and its replacement with an estate pick-up tax based on provisions
of the Internal Revenue Code will provide a tax break for all estates. Since the
State tax is based on the maximum amount of federal credit, even those estates
which are subject to the State tax will not have to pay additional taxes. The new
law will save State taxpayers money and will relieve most estates of the burden
of transfer taxes.
Mark A. Stach
" West Virginia Tax Study Commission, A Tax Study for West Virginia in the 1980s, Final Report
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